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RESPONDENT’S REPLY TO THE GENERAL COUNSEL’S RESPONSE IN
OPPOSITION TO RESPONDENT’S MOTION FOR PARTIAL SUMMARY
JUDGMENT

On November 19, 2018, The General Counsel filed a Response in Opposition to
Respondent’s Motion for Partial Summary Judgement (hereinafter “Response™) regarding
paragraph 24 of the outstanding Consolidated Complaint (hereinafter “Complaint™) issued on April
27,2018. However, the General Counsel’s Response fails to demonstrate that there is indeed a
genuine issue of material fact regarding paragraph 24 of the Complaint. The General Counsel
alleges that Boar’s Head’s increased vacation benefits were implemented within two months of
the company learning that employees were engaged in Union organizing. That is simply false.
The General Counsel and the UFCW are attempting to characterize organizing efforts at the
Holland plant as a one-time, first of its kind organizing campaign. In reality, the UFCW has
engaged in organizing efforts every year since 2014 at the Holland plant with a campaign in the
summer of 2016 virtually identical to that in August of 2017. The General Counsel has presented

absolutely no evidence whatsoever that shows that the changes to the policies were in response to

the alleged one-off union organizing campaign. Further, respondent is unaware of any case law



that supports the notion that the mere presence of union organizing, especially over a period of
years, precludes an employer from making needed changes to policies. In fact, there is case law
that supports the fact that the mere presence of union organizing does not mean an employer cannot
make changes to policies.

Although the General Counsel’s Response argues that there is no indication that the
policies were uniformly implemented by Boar’s Head at all non-union facilities, Boar’s Head has
presented ample evidence to the Region through written statements and uncontradicted testimony
that indeed the vacation and attendance policy changes were implemented at the Holland location
in the same manner, at the same time, and for the same reason that they were implemented at all
other Boar’s Head non-unionized locations.> As discussed in Boar’s Head’s Motion for Partial
Summary Judgement, the Board has repeatedly found that when a company improves terms and
conditions of employment company-wide, there is no violation of Section 8(a)(1).3 Additionally,
the General Counsel has been provided uncontradicted testimony and evidence that Boar’s Head
was in the process of addressing company-wide concerns about employee turnover over an
extended period prior to August, 2017, with the specific focus on its major causes, the vacation
and attendance policies. Human Resources Business Partner Shannon VanNoy testified in her
affidavit before the NLRB that “I had been talking with the other Human Resources Business

Partners and Scott Habermehl about the possibility of changing the vacation benefits for several

! See American Sunroof Corp., 248 NLRB 748, 748 (1980), modified on other grounds 667 F.2d 20 (6 Cir. 1981)
(finding that the granting of benefits in the middle of union organizational activity “is not per se unlawful where
the employer can show that its actions were governed by factors other than the pending election.”)

? See Exhibit 1, Scott Habermehl Witness Affidavit, Pg. 5.

3 See Fresh Organics, Inc., 350 NLRB 309, 310-311 (2007) (relying on the fact that the company’s decision was
before it was on notice of the organizing activity, and it extended to all stores in the following quarter); ( Dynacor
Plastics and Textiles, 218 NLRB 1404, 1404-1405 (1975) (relying on the fact that the respondent granted an
additional half-day holiday for Christmas to employees at all of its locations in finding the grant was lawful); Nalco
Chemical Co., 163 NLRB 58, 70-71 (1967) (finding improvements to vacation and holiday benefits did not violate
Sec. 8(a)(1) in part because improvements applied corporate wide).
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years. [ routinely expressed that we were having an issue with recruitment and retention and
suggested that they increase the amount of paid vacation.” Additionally, Mr. Habermehl testified
that “[t]he changes were made due to turnover and retention issues . . . we al so did market surveys
of all the locations where we operate and found that we offered less paid time off than other
comparable employers in that area.” The evidence and testimony that has been provided to the
Region clearly demonstrates that Boar’s Head viewed the vacation and attendance policies as
interrelated and the main factors leading to high turnover at all of its plants. Therefore, to improve
turnover and enhance employee retention, Boar’s Head implemented long-planned changes to their
vacation and attendance policies that had no connection whatsoever to the union activity at the
Holland plant in August, 2017.

Importantly, Region 15 dismissed allegations regarding the exact same changes to Boar’s
Head’s vacation and attendance policies at their Forrest City plant. Region 15 was provided the
same evidence that Boar’s Head has provided the Region in this matter. The vacation and
attendance policy changes at Boar’s Head’s facility in Forrest City were implemented on the exact
same day as the changes in Holland. Region 15 even specifically pointed to the fact that the
changes were company-wide when they concluded that “[D]uring the course of the investigation,
it was established that the changes to the vacation policy and points system had been planned prior
to the most recent organizing campaign. In addition, these changes were not made only at the
employer’s Forrest City, Arkansas facility; but rather, the changes in benefits were a companywide
initiative. See Nalco Chemical Co., 163 NLRB 58, 70-71 (1967) (finding improvements to
vacation and holiday benefits did not violate Sec. 8(a)(1) in part because improvements applied

corporate wide). Inasmuch as the evidence indicated these changes were already planned prior to

4 See Exhibit 2, Shannon VanNoy Witness Affidavit, Pg. 5.
3 See Exhibit 1, Scott Habermehl Witness Affidavit, Pg. 5.
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the current organizing campaign, it cannot be shown that they were a result of the campaign and
dismissal is appropriate.”® Although the General Counsel’s Response attempts to summarily
dismiss the decision by Region 15, it simply cannot be ignored since it involves the same
allegations, the same facts, the same company action, and Region 15 relied on the same evidence
as cited in Boar’s Head’s Motion For Partial Summary Judgement.

Simply put, neither the General Counsel nor the UFCW has presented any evidence
whatsoever that Boar’s Head’s changes to their vacation and attendance policies were related to
union activity at the Holland facility in any way. While Boar’s Head has presented substantial
documentation and uncontradicted testimony showing that the vacation and attendance policies
were company-wide policy changes that Boar’s Head contemplated for several years before they
were implemented. Boar’s Head respectfully requests a finding that Boar’s Head did not violate
Section 8(a)(1) of the Act as alleged in the Complaint when they changed their vacation and
attendance policies and moves the Board for an order granting Boar’s Head’s Motion for Partial

Summary Judgment.

RESPECTFULLY SUBMITTED, %/ %
By:

Richard D. Alaniz

John E. Cruickshank

Ryan C. Krone

Cruickshank & Alaniz, LLP
20333 State Hwy 249, Ste 271
Houston, Texas 77070

Phone: (281) 833-2200
Facsimile: (281) 833-2240

ATTORNEYS FOR BOAR’S HEAD
PROVISIONS

6 See Exhibit 3, Partial Dismissal: Case 15-CA-212765.



AFFIDAVIT OF SERVICE

[, Ryan C. Krone, hereby certify that on November 20, 2018, I e-filed one copy of Boar’s
Head Provisions’ Reply to the General Counsels Response In Oppostion to Respondent’s Motion

for Partial Summary Judgement with the NLRB. I further certify that copies of the foregoing were

sent by email to:

Colleen J. Carol

Steven E. Carlson

Attorney, National Labor Relations Board, Region 07
110 Michigan Street NW, Ste 299

Grand Rapids, MI 49503

(colleen.carol@nlrb.gov)

Jonathan D. Karmel

Attorney for UFCW Local No. 951
The Karmel Law Firm

221 N. LaSalle Street, Suite 1550
Chicago, Illinois 60601
(jon@karmellawfirm.com)

Sarai K. King

Assistant General Counsel

Legal Department

United Food & Commercial Workers
International Union

1775 K Street, N.W.

Washington, DC 20006-1598
sking@ufcw.org

Dated this 20™ day of November, 2018

i

Ryafx C. Krone
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Boar’s Head Provisions C;)., Inc.
Cases 07-CA-209874 and 07-CA-212031

Confidential Witness Affidavit

I, Scott Habermehl, being first duly sworn upon my oath, state as follows:

record by the NLRB and will not be disclosed unless it becomes necessary to produce this
Confidential Witness Affidavit in connection with a formal proceeding.

My office is located at 1819 Main Street Suite 800 Sarasota, Florida 34236
My.cell phone number (including area code) is 941.504.1169
My email address is scott.habexmehl@boarshéad.com

| I'am employed by Boas's-Head ProsisionsCorIne, {thzdlessn Jervice § (0.. Lo

7
I am the Director of Human Resources for kﬁ%ﬁmﬁcﬂ T'have been in that

position for about the last thirteen years. In that position I oversee all of our HR functions at our
manufacturing and distribution locations. I also oversee labor and employee rélations at each
location. There are seven manufacturing ar;d distribution locations. The employees at two of our
plants in ergxma are represented by UFWC Local 400. The employgés at our plant in New York

are represented by UFCW Local 342. T am a trustee for UFCW Local 400’s Health and Welfare

" Fund and I was formerly & trustee for UFCW Local 400’s Pension plan: I have been a trustee in

the Health and Welfare fund for approximately the last twelve years and was a trustee in the

pension plan from the time that I became HR Director until about a year-and-a-half ago.

Privacy Act Statement — ), 29USC, § 11 et
The NLRB is asking you for the information on this form on the authority of the Na.tional Labor R;]ﬁtwns ct {_NLRA g S.C. 5€q.
The principal use of the information is to assist the NLRB in processing representation and/or unfair labor practice cases and related proce‘e_dmgs
or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). Additional
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Ilearned in early August 2017 from Human Resources Representative Leah Cochran that there
were employees talking about a Union in the maintenance area. Apparently, one of the
maintenance employees had come to Human Resources and said that the employees were

discussing a union. The t@oy’ce had told the Human Reﬁces representati alerie
Dannefel, that " .

Andiana
employees at our e&er_facml pro ided hand tools to use while working. I told Cochran

that I would look into it, I found thatﬂ the other facilities were providing tools to maintenance

floye  Tinstructed the Human Resources representatives to offer hand tools to employees

as we do at other faclhnes

About two weeks after I spoke with Coch.r%came to the Holland facility to speak with
employees about the Umx;&; Was p%%at the facility on August 21 and August 22, 2017, in
order 0 conduct meetings with the employees. I conducted approximatcly six meetings in order
to speak to all of the employees during their shift. Each meeting lasted about an hour although I
believe it would have taken about a half-hour if the meetings were not translated Each of the

meetings were more or less identical to each other During the meetings, I referred to a

' powerpoint that has been provided to the Board Agent. Idid not read off a script. Iustead, I used

the powerpoint as a guide. During the meetings, I gave our position that the employees can talk
to mmaécment and do not neccésarily need a third-party to represent them. I did say that it is
ultimately their decision to orgamze a union-or not. I said this multiple times throughout the
presentatmn I even told employees that they should show up and vote 1f they want a union but
that employees should make sure to vote. I told cmployees that union organizeérs will explain

their viewpointé if they come to your door so we want to make sure to explain ours. I also

S Initials: - a}w/
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compared some of t@wages and benefits in Holland with the wages and benefits at our

wdXctifing
unionized facilities, I sajd that generally, across-the-board, the non-union employees have better

- medical benefits. I also compared a few of the wages at the other facilities side-by-side to show

that the non-union wages were higher, I did not give handouts to any employees at these

- meetings.

At one of the meetings on the first day, two emﬁloyees came up to the front where I was
speaking after the meeting and said to the translator that they had been ﬁickcd. I do not recall
who was serving as the Employer’s translator that day. I do not recall who the two employees
were. I only recall that the ere female. The employees said that they had ‘signed one of the

aqjaoﬁzaﬁon cards dﬂ@;;ad seen on the slide but they felt tricked. According to the

employees, a union organizer came to thejr house and they said they weren’t interested. Then, Seutid tﬁwf {{{é

two other union organizers came to their house and said that they were pervisors of the
: wt\h‘n
ol

previous.organizer and that they ‘wanted the employees to sigr[fo co that the other _ (
A ﬁdl\\ﬁ _1(0 _

| organizers had come. However, what they signed turned out to be-the authorization card{l had

| put on the slide. The employees asked if there was anything they poul—d do to get their cards back.

i . ol
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L 2/21/2018 @
I said to come to Human Resources and that they would help you figure outyliew to revoke the

authorization card. I sajd that I think there 1S a way to do it but that Human Resources could

figure that out. That was the end of that conversation.

Employees were given the opportumty to’ ask quesnons at each of the meetmgs I'recall that

employees asked if there would always be an election and whether employees could change their
mind if they mgned a card. I interpreted that to mean that the employee wanted to know if they
had to vote yes if they signed a card. I explained that there is a petition for an election but that
does not always mean that there is an election. I said the company could recognize the Union
based on the cards that they turned in. I said tbat if there is an election it would be by secret
ballot and the employees could vote yes or no. I also recall that somebody asked why I am here
now. I said that I do this every year. 1 do not visit the faelhty every twelve months exactly but I
do visit j:;h }ga%qty+z:}1:ﬂ;3ﬁte§¥ F{)‘g;e a‘la se %nec‘iy f'“}f % 1@\' presentation to the one I gave
this timeI do not recall any employees saymg that they wanted any specific improvements to be

made. I did not say that we were looking into changing the attendance or vacation policies or that

we were otherwise Iooking into changing the terms and conditions of employment for the

employees in any way.

I'have not given any other presentations to employees regarding the union organizing drive or to

tell employees our viewpoint on unions.

I attended etown hall meeting on November 15, 2017. A meeting is held quarterly in which a

handful of employees are invited to give feedback to management employees about how things

4~ Initials: Q wl
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could be done better or about what we are doing right. There was no discussion about the Union
at the town hall meeting that I attended on November 15, 2017. 1 did not even speak at thls

meeting. I just listened and took notes. I probably said hi or exchanged other pleasantries but did

not say anytbmg else. I'have not attended any other town hall meetmgs at the Holland facility.

Changes were made to the vacat:lon and attendance pohcy beginning on about October 1,2017.

These changes were madc at all of our non-union facilities, The changes were made due to

turnover and retention i Issues. For yeam, we had focused on giving increased wages and bonuses

in order to keep employees. However, we consistently found on exit interview forms and during
interviews that we were not competitive with paid time off, Also, the labor market has nghtened
mgrnﬂcantiy during the last few years. Therefore we also did market surveys of all of the
locations where we operate and found that we oﬁ"ercd less paid time off than other comparable
employers in that area. We decideci to offer more paid time off to employees based on all that.
We begaﬁ giving employees vacation after six months of service. It‘ had previdusly taken a year
to eam paid time off. We also added two days of paid time off after a year and added more time
off after three years. I am not totally sure that this is the exact policy because it had been debated
for so long, but, the Employer is providing a copy of the revised vacation and atténdance policy
that is accurate. Regarding attendance, we had made a change in 2015 or 2016 that added a

progresswe disc1phn for a % a@g ed for attendance points to fall off after sixty days @
u,n ® :
rather than thlrt;fAﬂer aw a

spike in employees getl:zng tcrmmated for attendance

violations. We (?l ard a Jot of complaints from employees that never subsided until
“f

do-diy fat o

4
e in 2017. Typically, employees do not constantly complaly\as they 4 wt 4
4 ,{9[ ¢ 1% v

did in this case.

5 Initials: “b




10
11
12
13
. 14
15

16

17~

18
19
20

21

2

23

- Cases 07- -CA-209874 and 07- ;
- CA-212031 _ —— @

W oty 14T

We also made some changes to our he i3 year/We began a wellness

in the weHness program prior to 2017, In 2017, $250 gift cards WGreqeﬁcre&-to employees in

- order to encourage them to do what is necessary to complete the wellness program and earn their

represented-by-aunien. There were some changes made to the health benefits this year based on
utilization analysié that we do each year. Rates for the next year are typically set during the

Summer of the previous year based on several consultations with Blue Cross Blue Shield and our

not believe there were auy changes to our short-term disability plan this year. If there were, those

dec151ons would have been made at the same time that we were changing our hez

plans. The changes to the short-term disability benefits also would apply to,all facﬂmes other YS@’L

than the ones in Virginia. + Wﬂ/«/ New %rk@/ - | W/_ e flyees ot

It is my understanding that t-shirts were distributed to employees sometime around Novgmber or
December 2017. I was not there when it happened at that time, Typically, Human Resources
distributes the tee shirts to employees using a check off sheet, The list of employees has the size

needed for each employee. Shirts are handed out and the person who hands them out checks ‘the

O
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i iliti ally gi Arious company
picnics or other e@[oyee appreciation events, t-shirts typically just feature the company
logo and maygas{)metbing wmmggch as “we are famil)g':\?r words to that effect.

¢, : Ilt
“ believe,

The Employer has maintained a: no-solicitation policy that has not changed since at Jeast January

qll Lt ey,

2004. The no-solicitation }@y is published in the employeé handbook that is distributed to all
employeesh Some facilities also have the no-solicitation poh'cy_ posted around the facility, I do

not know if it is posted anywhere at the Holland facility.

- All of our facilities have suggestion boxes, Each facility hesbeen required to have one since we

began focusing on continuous improvement about seven years ago. I do not know how often .

people look at the suggestions, or which people are designated to look at them.

P i




Cases 07-CA-209874 and 07-

2/211018
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- I'have read this Confidential Witness Affidavit consisting of 8 pages, including this page, I
fully understand it, and I state under penalty of perjury that it is true and correct, % dbest Pf"?/
However, if after reviewing this affidavit again, I remember anything else that is important i “@

or I wish to make any changes, I will immediately notifythe Board agent.
Date: _February 21, 2018 Signature: M %@WM

s Scott Habermehl

Signed and sworn to before me on Februa 21,2018 at

Grand Rapids, Michigan

Andrew Hampton
Board Agent-

National Labor Relations Board

- Initials: }E&L
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Boar’s Head Provisions Co., Inc.
Cases 07-CA-209874 and 07-CA-212031

Confidential Witness Affidavit

I, Shannon VanNoy, being first duly sworn upon my oath, state as .follows:

I have been given assurances by an agent of the National Labor Relations Board (NLRB)
that this Confidential Witness Affidavit will be considered a confidential law enforcement
record by the NLRB and will not be disclosed unless it becomes necessary to produce this
Confidential Witness Affidavit in connection with a formal proceeding.

My office is located at 284 Roost Avenue

My office phone number (including area code) is 616.394.4746 ext. 6110

My email addressis Shannon.vannoy@boarshead.com

I am employed by Delicatessen Services Co., LLC

I am employed by Delicatessen Services Co., LLC as a Human Resources Business Partner.
have been in that position since October 2013, In that position I oversee the HR functions for the

Holland facility including recruiting and employee relations. I only work in the Holland facility.

I became aware that employees were discussing the possibility of organizing a union in the

; Spoke v IA
beginning of August 2017. I was on medical leave at the time but I rcchcd,a’paﬂ f;oﬁ-x Bcncﬁj;s

Coordinator Valerie Danneffel. Danneffel told me that there were emp]}oyees talking about the

v
Union coming to their house. I returned from medical leave on the }8™ of August.

I was present for the majority of presentations given by Scott Habermehl regarding the union.

Habermehl was present for two days in about Mid-August. At the presentation, Hgbermehl

Privacy Act Statement ) S s
The NLRB is asking you for the information on this form on the authority of the National Labor Relations Act (NLRA), S8.C. et seq-
The principal use of the information is to assist the NLRB in processing representation and/or unfair labor practice cases and related proceedings
or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed, Reg, 74942-43 (Dec. 13, 2006). Additional
information about these uses is available at the NLRB website, www.nlrb.gov. Providing this information to the NLRB is voluntary. However, if
you do not provide the information, the NLRE may refuse to continue processing an unfair labor practice or representation case, or may issue you
a subpoena and seek enforcement of the subpoena in federal court,

.1- Initials ‘5\J
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presented information about -how union elections work including what an authorization card is

and how signatures are collected. Habermehl also explained how the election would work if the

Union petitions for an election, Habermehl briefly explained how negotiations would work but

he did not go into much detail. For example, Habermehl said that the Union could not promise

anything and that nobody would know the final outcome until we complete negotiations.

Habermeh.l said that nobody would know what would be in the contract until negotiations are

finished. Habermehl did not say that negotiations would start from zero, or that they would start

from scratch, -émﬁg—a&ge‘éiaﬁeﬂs—with_.theﬁnien. Habermehl also compared the wages between %\h

the union and non-union facilities. Habermehl did ﬁot ask employees what sort of changes in

benefits they wcrt_’:. looking for. He also did not offer any changes in benefits to any employees.

Habermehl did not give any handouts to employees. Habermehl did not say anything about

revoking al_xthorization cargi guring the prescntaﬁonsj.!ulifwkajr, \fff \grgﬁ preﬁ%n?h few q/

employees expressed reservation through a translator-about signing an authorization card and S

asked what they could do .about it. Habermehl responded that he would look into it and he may

have said that he vn;ould get back to the employees. I did ﬁot recall if Habermehl referred the QL'J

employees to Human Resources. I do not remember if I witnessed ern.plcr};f:eiL E;;ni%is\: D J

reservations to Habermehl more than once. Concerns ﬁ:;rﬁfmployeeslabou?}sigmng an ch
(84

authorization card were brought to Human Resourcespeven after Habermehl left so it is hard to 5!

recall how many times I saw employees raise the issue with Habermehl.
In mid-August, after Habermehl completed his presentations, the Employer-changed its

attendance policy. This was done because the Employer has been experiencing a high level of

turnover. About fifty percent of that turnover is attributable to attendance violations. So, we

e i, I




14
| 15
16
17
18

19

20

21

22

3

Cases 07-CA- 209874 and 07- ()1 @
CA-212031 - 2212018
mod ed u;ouh\'L be 3 \.L\“

. 4. - A N‘t
nede it so that therefadditional accommodations for doctor appointmentand medically nbgmag “)\J
illness"We also allowed cmployees to call in and use vacation without it being previously 54 /

Y

schedu.lcd The change also called for attendance points to be removed after thirty days rather
than sixty. These changes were implemented for all of our non-umon facilities at that time. I
know that because I spoke with some of the other Human Resources Business Partners that had

questions about how the changes would be implemented. Each department was brought into the

conference room and told about the changes to the attendance policy. Brad Rurka, the Plant |

Manager, explamcd these changes to the employees with the aid of an interpreter. No handouts

were given to employees at these meetings. The changes to the attendance policy were just

expiﬁined Verbally. ol e M‘“}" : L‘\\ff LY ésP!AtML‘CM- 95:‘ &CLQ,&G‘E ?}h&ﬂ- wWXLS 6 k/
: crbachad  da Lupoyer s Paythaks

[ received a phone call from Senior Human Resources Coordinator Leah Cochran after work

. about one week before Walter Aguilar was disciplined. Cochran said that a manager had

mformed her that, according to the lead employee, Walter Aguilar was telimg employees to slow
down while they were working. At the time, I knew that Aguilar W@B&Bﬁp@ﬁeﬁbeeause ;;3
~he-had said something in support of the Union during Scott Habennehl’é presentation. I called ‘7\“
e Mg al\S alwn e
Scott Habermehl and told him what Lhad heasd. The nextjday, I suspended Walter Aguilar  5("
pending investigation. Leah Cochran then interviewed the lead employee and the other
employees that had c!aimed that Aguilar told them to slow down. When she finished, Cochran
shared her findings from the i investigation with me. Her mvestlgauon revealed that\three
m‘y_} Mﬂo{&g j
employees all claimed that Aguilar had $olé-them to slow down. I discussed the situation with the ®\
: |
Department Manager (Judy Ura%inski) and Plant Manager Brad Rurka. I a}so spoke with Scott &\

Habermehl. The decision was to return him to work with compensation for time lost and to issue

-3-b | 2 Initjals: 6“]
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* - - - - - . ‘ 1
a written msclph;; iligf the parties involved contributed to the decision but the decision finally

rests with me. ;It hay neve:gé)gn reported to me that any other employees had been tellmg others 5 i\/

to slow down their work. . ’

| o X0 &
Around this same time, I was made aware that employee Nelson Langarita had come to Human ‘V&v ﬁ\”{a‘“‘ i
LA

D05 dona, BA Ll Apast SRS A
Resources to report that he had-similar job dut:es‘}o another employee with a different title’ T S\ WV\_{;L\
ST AR Y-V

spoke with Judy Urazlnslg and asked if what Langarita was saying was true. Ura}i.naki looked & i q»{\
into it and informed me that Langarita was cérrect. Ura&ﬁhi reported that Langarita was doing &

'-jb':;z- similar to a Packing Specialist although he works in the Browning Depairtrﬁent. After that, Si

‘we adjusted his title to Packing Specialist and changed his pay to reflect what he was actually

doing. There are now a total of four Packing Specialists (mcludmg Langarita). I have never '

_discussed the Umon with Nelson Langarita. I saw Langarita sgoke up in favor of the Union when S ‘/

Habermehl gave his presentation. However, one of the Human Resources employees told me that

he later came to Human Resources and said that .he supports the company. I do not recall when I

was made aware of that. I do not recall if it happened before or after he was reclassified as a

packing specialist, bt '+ hed M&u;,\% L do with Yhe duang. . | su/
ol il . el

Around this time, Larry Helfant, Senior Vice-President ofjOperations, told me that employee 5\

Apolonia Rios had approached him and expressed concern about her demotion. Helfant said that
he wanted to talk with me about ‘éﬁe circumstances of her demotion and\?hfs pay. Helfant asked Sd
how long she had been employed with us and asked what we did with her pay and why. I told
Helfant that she had been demoted in March and ;chat ‘her pay had been reduced by about $3 per -

hour. Helfant said that isa significant impact on a person’s life. Helfant asked me to look into it

Siie, 2
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improvementyby putting her in manufacturing but maintaining her wages for a 12 month period.
T Hee inlaant oC Qa;.fmb :

Based-on-thag“f\%;{e, we restrgnr?‘g ﬁpolonia’s wage-baek to the highest paid position in the room ':Tn/

i
and gave hembackpay to the date of her demotion. I explained to her through an interpreter that
d{“s 'Pc! (LWDOCM R \;ﬁmq, X
her wages were being restered to-their-previous-level for the-next twelve monthsto give I?er an 74
T . ; la\er
.Opportunity to bid }snto a higher paying position, Rios ultimately applied to be a selector portioner st/
Oyl ’
sometime around Seteber but the Jjob was awarded to somebody else. The other applicant had
. : o vewonls ) { oS
.xperience as a selector portioner and Rios did notARios is still\earning the restored rate while $Sw
. : do aek aok Kooy i+~ she has
she tries to get into a higher paid position. I believe-that Rios is a union supporter, butd-de-not- Si /
gt diseussel (b ML me .
kne%mmg—beeaus&she—imgﬁe&beﬁevethat sheis-a union supporter because-her $1¢/

Emﬁand—isﬂa&ee&in&yhmer—been—eu@okanabout—i&

Lany Helfant came back to the facility‘ in if:oifa- l\lif‘d—September. Helfant met vﬁth employees to |
explain the new schedule for vacation.}\l- had beenltalk-.ing wﬂh the other Human Resources ‘5"‘/
Business Partners and Scott Habermehl about the possibility of changing the vacation benefits

for several years. I routinely expressed that we were having an issue mth recruitment and

retention and suggested that they increase the amount of paid vacation. I was not invplved in the

final decision to implemcx_xt a change in vacation benefits. Helfant explained these changes to

groups of employees in the cafeteria. Hel-fma*:—had—ene-ofthese-meeﬁngs-pe;.shiﬂ-. Helfant did this (,,§

-5. Initials: _6“)
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over two days in mid-September. Helfant did not ask employees what else they wanted to see

changed or offer any other changes to benefits. Helfant did not reference the Union or union

organizing during these presentations. Helfant did not give any handouts to employees. The ¢ 'V

?:/

I'am present at as many town hall meetings as I ¢an possibly attend. 'Ihey are held monthly The
morning town hall has 15-20 employees present and the afternoon town hall meeting has 10-12
employees present each time, At the meeting we typically talk about upcoming plant projects and
what might be coming up, We also give information on safety statistics and open up the floor for
employees to discuss concerns that they may have in Ehgir de 2 glg Union organizing has
never come up during any of the town hall meetingshScott Habermehl attended the November 51LJ

town hall meeting. However, I was not there so I do not know what was said at the meeting.

Habermehl has never attended another town hall meeting, > T- cowr ctiese o, 5“/

I had no involvement in setting the beneﬁi: levels for the 2018 health and welfare or short-term
disability benefits. I am aware that there ﬁuﬂi drawingsfor & $250 gift cardsfor employees who L}A
completed a wellness survey. The drawing was done by Wellness Direct, Wellness Direct is the
Company that administers our wellness program. Wellness Direct administers the wellness

program for all of our non-union facilities. There was a separate drawing held for each facility. I

- do not know how many employees or their spoilses completed a health survey and entered the

drawing.

“6 . | Initials: @i/
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On October 11, I'was made aware at about 1:00 PM that ﬁnion organizers were outside of the
parking lot handing out pamphlets to employees. I do not reca]l who told me that. I spoke with

our security supervisor, Ron Ortega, and asked him to let me know if the orgamzer\:ﬁ:me onto 5“!
our property. At shift change, whllc more cmployees were coming on site and leaving, the

Human Resources office received several calls about pe &ople stepping i in front of thezr cars as e “"‘1"'”
AWt GRS ALY Moy wWRee aomasat s wou b\\réf‘e” e O \2‘/
l
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they were trymg to leave the lot.fThey did not spcczfy if the people doing this were cmployees or
organizers. After I learned that I walked out into the parking lot and addressed the group of |
organizers handjng out leaflets. I recognized a couple of people in the parking lot as employees
as I walked across the parking lot. The group or organizers was sténding on the edge of our
property in an area covered in mulch and trees. The organizers were also standmg in the street.
Thereis a s1gn in that mulch area but I do not recall what it says. I do not recall my exact words
but I'told the organizer that they should not be on our property. I also asked him to be
considerate of people coming and going. I do not recall saying anything else to the group that

was gathered there. I have been a Human Resources Professional for twenty-one years and I
; m_)-\- sk, A ome .

: know better than to restrict employees from soliciting in the parking lot when they are off-work, s/

As I stood there I saw some of the people handmg out Ieaﬂetmg Jumpmg in front of cars and =)
e w5 uukwb o ungale Sileal J

trying to give a leaflet to the dnverN only stood there for about a minute or so, I then returned to - St
XS

the facility. We continued to heaqﬁ?;}m employees that the organizers were blocking them as they

tried to leave the facility. Eventually, I looked out a window and saw that the gro of leafleters
USRS e Ars Vo eWedduR bladcmg - Pessing .

had grown and spilled over gnto Scott Street. ;\When I saw that I contacted the Ottawa County ’yJ

Sheriff’s Department non-emergency line and reported what I had seen. The person I spoke to

said they would alert an ofﬁber. About an hour later a deputy called and asked me what the

situation was. I explained what I had sécn. The deputy said that they have a right to solicit. Lsaid 1/

-7- Initials: SN
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-Funderstand-that but I am concerned about the safety of people traveling on theyread. The deputy S‘J

said that he was going to come by and encourage the group not to be in the street,

The organizers returned one week later and resumed handing out leaflets to cars entering and
exiting the parking lof. I found out from employees that reported it to the I—Iuman Resources
Office. I did nothing this time. I did not go outside at all or speak to anybody that was leafleting.
Our first shift nurse, Beatriz Lahora, reported to me that an employee had contacted the Sheriff
because that employee had nearly hit one of the people handing out leaflets. I do not recall if

Lahora said she called the Sheriff or if somebody else had. I just said ok when Lahora told me
that, |

The organizers returned to the facility one week after that and handed out leaflets again. I did not

engage the organizers er-an at-time-in any way. The A

organizers returned one more time but I do not recall the exact date. I did not engage any of the.

organizers er-employees handing eutJeaflets that time either. The Employer did not implement a %‘&

no-solicj:gt‘inﬂ pfiify in rw?o the leafleting. Our no-solicitation policy has. been in effect J
for yearsl The no-solicitation policy has been posted on the bulletin board for as long as I have 5%
worked at the facility. mmmﬂeepthcmmsﬁlmtsﬁﬂg-th&faeﬂiW-b%Ldﬁobknow W

if-that-is-the-full-policy. The no-solicitation policy is also in our handbook. 5\“

We distributed t-shirts to employees sometime around October 2017. I was not present when the
t-shirts were given to the employees. I have seen the t-shirt that was given to employees. It is

orange and has the Boar’s Head logo on the front. The back of the t-shirt says something like

-8- Initials: S{J
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“crafted with pride” or words to that effect. It is not out of the ordinary for us to give t-shirts to
T donb neaall Uow many Shar's T lgue recsivel
employees. ’Llus.u,sthe-second-tmruhat_l.hwe—r-eeewed in the four years that  have worked S U

there, Lo ok L’\as h.ae.« Serem| 5‘(/’

We also held an employee appreciation luncheon in October 2017. The luncheon was held in the
cafeterias. We havg five or six luncheons per year and we also give out food at other times
throughout the year like on Fat Tuesday. I served food at the employee luncheon in October
2017. Gift cards were given to employees but I do not know how many. I was not involved in the
decision to give them out. Gift cards had never been given out at prcvious employee luncheons

; ; AN
but we have prekusly done drawings fo;;%ps that Have been mgggl{ or cempu&:r Iggmtors an "m&f{m
hm M

4

Co %
We have also given away other prizes, meh.asmp&-te-the Boar s Head@etawayifor one employees

and a guest. The getaway is typically held near headquarters in Florida. It is _]ust a E&easure t{}g N
R
There is no sort of training component. Starting in November 2017, employees have been given S

Boar’s Head Bucks that can be turned into Human Resources for g:ft cards Boar s E.» .«.m uckﬁ

St
are a form of recognition for exemplary work like safe work practlcesl\ Superwsors and managers

could always do this in the past but it involved logging the points in a computer to be used for

purchases out of a catalog We chose to begin using Boa.r s Hcad ks because Prevxo

ol Ay
W DpA QRS-

employee recogmtlon program was-ram].y utilizednThe Boar’s Head Bucks program is corporate- W -

wide. I believe it is even done at the unionized facilities.

Maintenance cmp!oyccs at our facility were given hand tools to use in November 2017.

aVav W\ 1 J
Previously, employees had used their own tools. The employees were given tools-because Ed

employees had gone to help open a new faclhty in Indiana and reported that the mechanics in

e | Initials: 6\‘1
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There has been a suggestion box at the facility for as long as I have worked there, I look m the
Suggestion box every other week or so. The suggestion box is rarély used. It has been used a little
bit since it was moved to a more prominent location in Mid-August but it is still rarely used. The
box was moved after the lock broke on it. We chose to move it to a more prominent location in

order to get employees to use it.

Human Resources has received no complaints about the work done by Ascension Rios since

March 0f 2017. Rios was given a coaching in March of 2017 but he has not been disciplined

 since that time.

I have read this Confidential Witness Affidavit consisting of 10 pages, including this page, I J
fully understand it, and I state under penalty of perjury that it is true and correct, by fue \eoh- ol wy
However, if after reviewing this affidavit again, I remember ¥ anything else that is W

important or I wish to make. any changes, I will immediately notifythe Board agent.
Cy sl

‘ Shaxfon VanNoy

Signed and sworn to before me on February 21, 2018 at

Grand Rapids, Michigan

ity di

Andrew Hampton
Board Agent ,
National Labor Relations Board

—_—

“wdps Initials: 3\l)
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 15 Agency Website:

_  www. nirb.
600 South Maestri Place - 7th Floor Tgieph);ne: (504)589-636? ad
New Orleans, LA 70130-3413

Fax: (504)589-4069

August 31, 2018

Alvin Dees
P.O. Box 2204
Forrest City, AR 72336

Re: Boar's Head Provisions Co., Inc.
Case 15-CA-212765

Dear Mr. Dees:

We have carefully investigated and considered your charge that Boar's Head Provisions
Co., Inc. has violated the National Labor Relations Act,

Decision to Partially Dismiss: Based on that investigation, I have decided to dismiss the
following allegations:

¢ In or around the last week of August 2017, and continuing, the above-named

Employer, by its officers, agents, and supervisors, interfered with, restrained, and
coerced its employees in the exercise of rights protected by Section 7 of the Act by
posting a flyer disparaging the union and making threats of unspecified reprisal and

loss of access to management in order to discourage employees from supporting the
union and/or becoming union members.

Section 8 (c) of the National Labor Relations Act states the expression of any views, arguments,
or opinions, or the dissemination thereof, whether in written, printed, graphic, or visual form.
shall not constitute or be evidence of an unfair labor practice under any of the provisions of the
Act, if such expressions contain no threats of reprisal or forces or promise of benefits. Although
Section 8(c) makes specific reference to whether speech can constitute or be evidence of an
“unfair labor practice,” the section articulates standards that have been construed as applying to
employer speech more generally. See, e.g., NLRB v. Gissel Packing Co.. 395 U.S. 575. 617
(1969) (“[Aln employer's free speech right to communicate his views to his employees is firmly
established and cannot be infringed by a union or the National Labor Relations Board”); United
Rentals, Inc., 349 NLRB 190, 191 (2007) (“[T]ruthful statements that identify for employees the
changes unionization will bring inform employee free choice which is protected by Section 7 and
the statements themselves are protected by Section 8(c).”).
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In the instant case, the statements contained in the flier do not rise
statements, but rather, amount to routine cam

8(c). Accordingly, dismissal is appropriate.

: to the level of unlawful
paign propaganda which is protected by Section

* In or around the last week of

August 2017, the above-named Employer, by its
officers, agents,

: and supervisors, interfered with, restrained, and coerced its
employees in the exercise of rights protected by Section 7 of the Act by creating the

impression of surveillance when, during a mandatory meeting, it told employees
they knew that the Union was in town.

While you allege the Employer violated the Act by creating the impression of surveillance when
it informed employees the Union was in town during a mandatory employee meeting that took
place in August 2017, the evidence is insufficient to establish a violation of the Act. At the time
the alleged statement was made, the evidence obtained in the investigation established the

Union’s presence was very public including passing out union literature outside the Employer’s
facility.

[t is not a violation of the Act for an employer to merely observe open union activity, Hoschton
Garment Co.. 279 NLRB 565. 567 (1986); Fred'k Wallace & Son, 331 NLRB 914 (2000). If an
employee openly engages in union activity in a readily observable location, a statement that
reveals the employer's knowledge of that activity does not create an impression of surveillance. It
merely creates the impression that the employer has observed open union activity, which is

perfectly lawful. See Sunshine Piping, Inc.. 350 NLRB 1186. 1186-1187 (2007); Michigan
Roads Maintenance Co., 344 NLRB 617, 617 fn. 4 (2005).

Inasmuch as the Employer appears to have observed open union activity, and made a statement
which revealed their knowledge of that activity, its actions do not amount to an unlawful
impression of surveillance. Accordingly, dismissal is appropriate.

* In or around the last week of August 2017, the above-named Employer, by its
officers, agents, and supervisors, interfered with, restrained, and coerced its

employees in the exercise of rights protected by Section 7 of the Act when, during a
mandatory meeting, it promised employees additional benefits of two extra vacation
days and a change to the employee point system in order to discourage employees
from supporting the union and/or becoming union members.

* In or around the last week of August 2017, the above-named Employer, by its
officers, agents, and supervisors, interfered with, restrained, and coerced its
employees in the exercise of rights protected by Section 7 of the Act when it gave
employees additional benefits of two extra vacation days and changed thc? employee
point system in order to discourage employees from supporting the union and/or
becoming union members.
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While you contend the Employer violated the Act by promising employees, and later granting
emp_loyecs, additional benefits, the evidence was insufficient to substantiate this allegation.
Durmg. the course of the investigation, it was established that the changes to the vacation policy
and points system had been planned prior to the most recent organizing campaign. In addition,
the Employer’s Forrest City, Arkansas facility; but rather,

ide initiati Chemical Co., 163 NLRB 58,

changes were already planned prior to the current organizing campaign, it cannot be shown that
they were a result of the campaign and dismissal is appropriate,

* In or around the last week of August 2017, the above-named Employer, by its
officers, agents, and supervisors, interfered with, restrained, and coerced its
employees in the exercise of rights protected by Section 7 of the Act when, during a
mandatory meeting, it made disparaging statements about the Union to employees
in order to discourage employees from supporting the union and/or becoming union

You contend that during a mandatory meeting in August, the Employer made disparaging
statements regarding the Union in order to discourage employees from supporting the union
and/or becoming union members, In examining the statements you allege amounted to disparity,
the Region found the statements did not violate the Act, but instead, were allowed pursuant to
Section 8(c). See, e.g., NLRB v. Gissel Packing Co..395 U.S. 575.617 ¢ 1969) (“[A]n employer's
free speech right to communicate his views to his employees is firmly established and cannot be
infringed by a union or the National Labor Relations Board”); United Rentals, Inc., 349 NLRB
190, 191 (2007) (“[TTruthful statements that identify for employees the changes unionization
will bring inform employee free choice which is protected by Section 7 and the statements
themselves are protected by Section 8(c).”). Accordingly, dismissal is appropriate.

* On about October 24, 2017, the above-named Employer, by its officers, agents, and
supervisors, interfered with, restrained, and coerced its employees in the exercise of
rights protected by Section 7 of the Act by denying employees, including Alvin Dees,
a raise in retaliation for their union and/or protected concerted activity.

* On or around October 24, 2017, the above-named Employer, by its officers, agents,
and supervisors, interfered with, restrained, and coerced its employees in the
exercise of rights protected by Section 7 of the Act by granting a raise to employees

in order to discourage employees from supporting the union and/or becoming union
members,

¢ On or around October 24, 2017, the above-named Employer, by its officers, agents,
and supervisors, interfered with, restrained, and coerced its employees in the
exercise of rights protected by Section 7 of the Act by excluding employees from a
company meeting in retaliation for their union and/or protected concerted activities.
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demonstratcs- thz}t it would have taken the action against you whether or not you engaged in the
protected activities. Sece Wright Line, 251 NLRB 1083 (1980).

grant you and other similarly
the Act. Specifically, raises were granted to particular groups
of employees on a company-wide basis, and other similarly situated employees, at other
locations, also did not receive raises. Therefore, the evidence was insufficient to overcome the
Employer’s Wright Line defense and, therefore, the allegation is dismissed.

* On or around April 9, 2018, the above-named Employer, by its officers, agents, and
supervisors, interfered with, restrained and coerced its employees in the exercise of
rights protected by Section 7 of the Act by suspending employee Alvin Dees in
retaliation for his protected concerted activities, union activity, and Board activity,

On April 9, 2018, you admit that you and a co-worker engaged in a verbal confrontation on the
workroom floor. As a result of this altercation, both of you were suspended pending an
investigation of the incident. The investigation disclosed evidence which established that the
Employer did not deviate from its normal policies or procedures, but instead, sent both of you
home as it had done for other employees who engaged in similar conduct in the past. Therefore,
the evidence was insufficient to overcome the Employer’s Wright Line defense that it suspended

you for violating its policy concerning such confrontations. Accordingly, dismissal is
appropriate.

* For the past six months and continuing, the above-named Employer has maintained
an unlawful solicitation/distribution rule.

The Employer maintains a solicitation/distribution rule which allows for exceptions to be made
for Company supported charitable efforts such as the United Way and the collection of money
for presents, flowers, parties, donations, or for causes of particular hardship. It was determined
that such a rule does not violate the Act. While the Board has found violations where no
solicitation/distribution rules contained broad and sweeping bans against solicitation for groups
or organizations which are not sanctioned by management (See UMPC 362 NLRB No. 191,
(2015)), the Board has also held no solicitation/distribution rules will not be found to be unlawful
merely because it allows charitable solicitations as an exception to the general rule. See
Hammary Manufacturing Corp., 265 NLRB 57, (1982) (Board ruled that the Employer’s no-
solicitation rule was not unlawful because it contained a “sole exception” for the annual United
Way campaign) and Flagstaff Medical Center, 357 NLRB 659 (2011) (Board upheld the
dismissal of an allegation where an employee had been prohibited from engaging in union
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soli
the

citation in the kitchen even thou
United Way where the judge ruled that “the

solicitations on an ad hoc basis without ne

Accordingly, dismissal is appropriate.

gh the employee had previously been permitted to solicit for

employer may permit such charitable
gating an otherwise legitimate exclusionary rule.”).

The following allegations have been retained for further processing:

In or around September 2017, the above-named Employer,
supervisors, interfered with, restrained, and coerced its e
rights protected by Section 7 of the Act by
activities,

by its officers, agents, and
mployces in the exercise of
interrogating employees about their Union

In or around September 2017, the above-named Ewployer, by its officers, agents, and
supervisors, interfered with, restrained, and coerced its employees in the exercise of

rights protected by Section 7 of the Act by creating the impression of surveillance of
employees' union activities,

In or around September 2017, the above-named Employer, by its officers, agents, and
supervisors, interfered with, restrained and coerced its employee's in the exercise of
rights protected by Section 7 of the Act by threatening employees with discipline for
talking to other employees about the Union and forcing them to fill out Union cards.

On or around October 10, 2017, the above-named Employer, by its officers, agents, and
supervisors, interfered with, restrained, and coerced its employees in the exercise of

rights protected by Section 7 of the Act by interrogating employees about their Union
activities,

On or around October 10, 2017, the above-named Employer, by its officers, agents, and
supervisors, interfered with, restrained, and coerced its employees in the exercise of
rights protected by Section 7 of the Act by threatening employees with termination in

retaliation for their union activity and in order to discourage union end/or protected
concerted activity.

On or around April 23, 2018, the above-named Employer, by its officer, agents, and
supervisors, interfered with, restrained and coerced its employees in the exercise of
rights protected by Section 7 of the Act by terminating employee Alvin Dees in
retaliation for his protected concerted activities, union activity, and Board activity.

Your Right to Appeal: You may appeal my decision to the General Counsel of the

National Labor Relations Board, through the Office of Appeals.
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N_Ieans of Filing: An appeal may be filed electronically,
hand-delivered. To file electronically using the Agen

www.nlrb.gov and:

by mail, by delivery service, or
cy’s e-filing system, g0 10 our website at

1) Click on E-File Documents;
2) Enter the NLRB Case Number; and,
3) Follow the detailed instructions,

Electronic filing is preferred, but you also may use the enclosed Appeal Form, which is
also available at www.nlrb.gov. You are encouraged to also submit a complete statement of the
facts and reasons why you believe my decision was incorrect. To file an appeal by mail or
delivery service, address the appeal to the General Counsel at the National Labor Relations
Board, Attn: Office of Appeals, 1015 Half Street SE, Washington, DC 20570-0001 Unless
filed electronically, a copy of the appeal should also be sent to me.

The appeal MAY NOT be filed by fax or email. The Office of Appeals will not process
faxed or emailed appeals.

Appeal Due Date: The appeal is due on September 14,2018. If the appeal is filed
electronically, the transmission of the entire document through the Agency’s website must be
completed no later than 11:59 p-m. Eastern Time on the due date. If filing by mail or by
delivery service an appeal will be found to be timely filed if it is postmarked or given to a
delivery service no later than September 13, 2018. If an appeal is postmarked or given to a
delivery service on the due date, it will be rejected as untimely. If hand delivered, an appeal

appeal due date, If an appeal is not submitted in accordance with this paragraph, it will be
rejected.

Extension of Time to File Appeal: The General Counsel may allow additional time to
file the appeal if the Charging Party provides a good reason for doing so and the request for an
extension of time is received on or before September 14, 2018. The request may be filed
electronically through the E-File Documents link on our website www.nlrb.gov, by fax to
(202)273-4283, by mail, or by delivery service. The General Counsel will not consider any
request for an extension of time to file an appeal received after September 14, 201 8, even if it is
postmarked or given to the delivery service before the due date. Unless filed electronically,
a copy of the extension of time should also be sent to me.

Confidentiality: We will not honor any claim of confidentiality or privilege or any
limitations on our use of appeal statements or supporting evidence beyond those prescribed by
the Federal Records Act and the Freedom of Information Act (F OIA). Thus, we may disclose an
appeal statement to a party upon request during the processing of the appeal. If the appeal is
successful, any statement or material submitted with the appeal may be introduced as evidence at
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a hearing before an administrative law judge. Because the Federal Records Act requires us to

keep copies of case handling documents for some years after a case closes, we may be required
by the FOIA to disclose those documents absent an applicable exemption such as those that
protect confidential sources, commercial/financial information, or personal privacy interests.

Very truly yours,

e Vel v i
M. Kathleen McKinney )

Regional Director
MKM/pal

Enclosure

ce: /érett Holubeck, Attorney
Cruickshank and Alaniz, LLP
20333 State Hwy 249
Suite 272
Houston, TX 77070

Richard D. Alaniz, Attorney
Cruickshank and Alaniz, LLP
20333 State Hwy 249

Suite 272

Houston, TX 77070

John E. Cruickshank, Esq.
Cruickshank and Alaniz, LIP
20333 State Hwy 249

Suite 272

Houston, TX 77070

Jillette Drome

Human Resource Manager
Boar's Head Provisions Co., Inc.
2530 W Broadway Street
Forrest City, AR 72335-4403



